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THIS case was commenced on the seventeenth day of Septem- 
ber, and continued until the twentieth. The indictment contained 
three counts: the first charging the defendants with a riot, laying 
an assault and battery upon Stephen Hymer, as the overt act; the 
second charging an assault and battery upon Hymer; and the 
third an assault merely. The tumult complained of, as appeared 
by the testimony, arose in the following manner :—The ship Nia- 
gara arrived at this port from Ireland, having on board upwards of 
one hundred Irish emigrants, which number partly consisted of 
papists and partly of protestants. On the anniversary of the 
Battle of the Boyne, the twelfth of July, the protestants comme- 
morated that event by some slight festivity on shipboard. This, 
it seems, gave offence to the other party, which, although smothered 


for a time, or vented only in threats, assumed a more serious aspect, 
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upon their arrival at the wharf. When their friends, acquaint- 
ances and countrymen, who were in this city, visited the ship, the 
subject of complaint was communicated to them, and the conse- 
quence was, that on Saturday and Sunday there was much taunt- 
ing and turbulence, and some blood shed, so that it was necessary, 
at length, that the officers of the city police should interpose. On 
Monday, the tumult reached a still more alarming height; many 
persons were barbarously beaten, several officers of justice knocked 
down, and one life lost, in consequence of the violence sustained 
in the conflict. Upon the trial of the cause, the court restricted 
the prosecution to the occurrences of Monday, the day on which 
the overt act was alleged to have been committed. Mr. Recorder 
Reed presided at the trial, assisted by Aldermen Duane and Binns. 

The Reporter, in submitting to the public the following speech, 
cannot but regret that his professional engagements debarred him 
the pleasure of hearing and reporting the speeches of Messrs. E. 
Ingersoll, B. M«Ilwaine, T. Kittera and J. R. Ingersoll, all of 
which are spoken of as displaying great zeal and ability. 


Counsel for the Prosecution.—CuHartzs 8. Coxr, Davin Pau 
Brown, Joseru R. INGERSOLL, Esquires. 


For Defendants.—T. M‘Manon, T. L. Borteav, B. M‘Inwatne, 
EpWARD INGERSOLL, T. KirrEerA, Esquires. 


‘Speech. 


WITH DEFERENCE TO THE COURT, 
GENTLEMEN OF THE JURY :— 


I approacu the consideration of this cause with deep 
felt anxiety, arising partly from selfish, but chiefly 
from sympathetic considerations. That anxiety is 
attributable to the course of investigation, which has 
been adopted, and which, according to my impres- 
sion, is calculated improperly to operate upon, and 
influence your minds. Nevertheless, I cannot but 
entertain the hope, that upon the reflection which you 
will hereafter deem it your duty to bestow, if you have 
not already bestowed it, upon the case, your minds will 
be relieved from that extraneous matter which is caleu- 
lated only to bewilder and perplex your councils. In 
the course of the remarks, which it will become my 
duty to make, I shall endeavor, as far as possible, 
although I admit it is not entirely possible, to carry 


8 SPEECH OF DAVID PAUL BROWN. 


that endeavor into effect, to avoid those subjects of an 
unessential character, which have been most gratui- 
tously obtruded upon our attention. At the same time, 
I am bound to state in the outset of the cause, that, 
although those subjects are considered irrelative and 
impertinent, it will be necessary on the part of the 
prosecution, in some measure, to refer to them, in order 
to prevent those effects which would otherwise pro- 
bably arise in your minds, and which are calculated 
in their character, materially to interfere with the 
objects of justice. 

In this cause, then, we have nothing to do with 
orangemen, or ribbon-men—with papists or with here- 
tics—-with political or religious disputes; since here 
where civil and religious liberty constitute important 
integral parts of our government, no man, in their judi- 
cious exercise is amenable to another, and neither the 
laws of God nor man will support those, who may set 
themselves up as the supreme dispensers or controllers 
of both, to the injury of their fellow men. 

We have here only to assert the majesty and supre- 
macy of the laws. We have nothing to do, I repeat 
it, legitimately, though I am sorry to’ say we have had 
much to do in the course of this investigation, with 
foreigners or natives—orangemen or ribbon-men—pro- 
testants or papists. Matters of this sort may be safely 
whistled to the winds, without injuriously affecting the 
question, which ought, in all propriety, now to be de- 
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cided. We are ail children of the republic, either by 
birth or adoption, and she looks upon ad/ with the 
same favorable and maternal eye. We all, though in 
various forms, worship at Heaven’s high altar, and in 
the spirit of that worship, should live in harmony and 
love. The refractory, however, must be punished, the 
omnipotency of the laws must be felt, or this glorious 
fabric of government, the “ rose and expectancy” of the 
world, must be forever dissolved, and thus the good 
must suffer for the impunity of the bad. No govern- 
ment is permanent in its nature that cannot protect 
itself; and no government can protect itself, without 
protecting the most insignificant of its dependents. 

But this, as you have been, and will be, truly told, 
is the asylum—the bright haven of rest—for the 
weary, the oppressed, and the benighted of all nations. 
It will cease to be so, when the oppressed become 
oppressors, and when they, in violation of the mild 
and tolerant spirit inculcated by our laws, attempt, 
through proceedings such as these now complained of, 
to usurp and sway a factious or fanatical sceptre over 
any class of their fellow creatures. Those of all nations 
who deplore the unhappy state of Ireland, must hold 
in utter and unqualified abhorrence the measures 
adopted by these men, the direct and evident tendency 
_of which is, to produce amongst us a state of things, 
scarcely less calamitous. Why is it they hail with 
loud hosannas their arrival here as the termination of 
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their griefs? Because it is a land of equality. But 
how can it continue so to be, if while they are pro- 
claiming their gratitude for the free enjoyment of their 
own rights, they audaciously claim the privilege of in- . 
vading those of their own kindred, children of the same 
soil, staining the records of their national character in 
each other’s gore, “‘ Like bloody brothers fighting for a 
birthright, wounding the parent bosom that would part 
them.” 

We are not assailing Ireland—we are vindicating 
her, and although not appealing to an Irish jury, I do 
not know whether this is not a matter upon which the 
defendants may be congratulated. What favors have 
they to expect from the natives of a country which they 
have disgraced? We ask, however, that there should 
be no distinction between these and any other men, 
except that which justice warrants. 

The feelings to which I have adverted, and which, 
perhaps, are natural, and therefore the subject of less 
severe reproof, I regret to say it, are not confined to the 
multitude. Education and elevation are no safeguards 
against them. We mean to say nothing disrespectful 
to the members of this honorable court, but when you 
hear one of those members invoke the interposition of 
his Creator to protect him against even the idea of 
becoming an orangeman; ‘‘God forbid that I should - 
become an orangeman,” I quote his very language ; 
when you hear him publicly abjuring those ties which 
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should bind him to his brethren, who have crossed the 
Atlantic, and taken refuge in the country of his adop- 
tion, you cannot but suppose, that the feelings of his 
heart are at variance with the proper judicial exercise 
of the faculties of his head. Another honorable alder- 
man was most powerfully affected by the imaginary 
horrors, with which he himself surrounded this cause. 
A thousand frightful oaths,—orange-oaths, gentlemen, 
now occupy his mind. A thousand air-drawn daggers 
are presented at his breast—yet, when we refer to the 
testimony, we find nothing to support these appalling 
fancies! “ this bodiless creation, ecstacy is very cun- 
ningin.” Tosee things darkly, is to see them fearfully : 
As wisdom is said to be strength, the learned alderman 
will allow me to say, knowledge is courage. Had he 
known more of the principles of the institution of which 
he has said so much, he would have condemned and 
feared them less. What is the oath so horribly porten- 
tious in its aspect? Itisnomore in point of substance, 
than the oath of allegiance taken by every foreigner— 
taken by the very men who thus shrink from it as a 
pestilence. Examine it with the most lynx-eyed scru- 
tiny, and it will be found that both of the learned 
aldermen, though they have been “straining at a gnat, 
have long since swallowed a camel.” We therefore, 
appeal from their decisions on this subject, and in all 
the difficulties and embarrassment with which we are 
surrounded, confidently cast anchor in the intelligence 
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and impartiality of an enlightened jury. Let the 
winds and the waves beat as they may, the majestic 
barque of justice rides secure from harm—laughs at 
the tempest, and defies the storm. Heaven and earth, 
and the dark monarchy beneath the earth, may frown ; 
confederated guilt may raise its hydra head and Bria- 
rean hands, in one black and bloody league; there is 
still a light in truth that nothing can obscure ; a power 
in justice that nothing can resist. Earth, and the spirits 
of darkness conspire against them in vain; and Heaven 
cannot obscure the one, because it is Heaven’s own light; 
nor destroy the other, because it is Heaven’s own basis. 
I owe no apology either to the court or to the jury 
for adverting to these matters. Their minds have been 
naturally swerved and embued by them, and it is in- 
cumbent, therefore, upon me to restore them to their 
original purity and healthy equilibrium. It will pro- 
bably be necessary, gentlemen of the jury, before I con- 
elude my remarks upon this case, as I have already 
intimated, to refer still further to the extraneous cir- 
cumstances which have been suggested, and improperly 
suggested, upon this occasion ; but, for the present, I 
will proceed to the consideration of the essential fea- 
tures of the case: there are but two inquiries which 
properly present themselves to the consideration of this 
jury, and upon one of those it will be unnecessary to 
occupy much of your attention, because, in relation to 
that you must have already arrived at a conclusion. 
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The first inquiry is, Has there been a riot? © That 
must be first determined ; because if there has not been 
a riot, it will be useless, and worse, to proceed further, 
and to inquire into this subject as regards those who 
are the alleged participants. Was there or was there 
not a riot, on Monday, the first day of August, of the 
present year? Can you hold any question as to this 
fact? What constitutes a riot? It will be necessary to 
define this, in order to arrive at clear and just conclu- 
sions in respect to the parties charged. A riot, as 
stated in the opening of this cause, and as legally de- 
fined, is, when three or more persons do an unlawful 
act of violence, with or without a common cause of 
quarrel; or where they do a lawful act in a violent, 
tumultuous, and disorderly manner. Now you are to 
keep this definition in your minds, and if you properly 
apply it, there can be no difficulty in establishing the 
existence of a riot, and one, too, of the most heinous 
nature, committed by some persons, whether by the 
defendants or not, we shall hereafter determine. I 
think I shall be able to show you, that under either of 
the definitions, there was a most unprecedented and 
unparalleled riot upon this occasion. On Monday, and 
we are prohibited from commencing at an earlier period, 
we have an assemblage of hundreds—some speak, I 
think, of two hundred, and some of more—the least num- 
ber spoken of, at any time during the course of the day, is 
fifty or sixty; an extraordinary assemblage—for extra- 
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ordinary purposes. Disorder, disaster, and distress pre- 
vailed ; and yet we are told, forsooth, that everything 
was completely quiet; and that, at all events, there is 
no proof of pre-concert on the part of the mob. In the 
first place we answer, that pre-concert is not necessary, 
any further than as it is clearly indicated, upon this 
occasion, by mutual and simultaneous assistance and 
participation in the same illegal act; and, in the second 
place, we say, that after an effort upon our part was 
made to show absolute pre-concert, by detailing the 
events of Saturday and Sunday, which was objected to 
on the part of the defendants’ counsel, and excluded by 
the court, it is not becoming in the defence to taunt us 
with a want of proof. The concurrent disposition 
of the defendants, as inferred from their conduct and 
language, is sufficient evidence of pre-concert, and no 
express engagement, I apprehend, may it please your 
honors, is necessary to be shown; or if it were neces- 
sary, permit me to say, that previous to the objection 
which has just been referred to as having been sustained 
by the court, sufficient evidence was produced to show, 
that some time prior to the affair, as well as at a sub- 
sequent period, a disposition was evinced on the part of 
the defendants, which can admit of but one interpreta- 
tion, and that interpretation, is guint. It is said, how- 
ever, and I notice it because it is novel and perfectly 
anomalous in its character, in cases of this description, 
as a subject of defence, that there are a number of indi- 
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viduals who do not belong to a certain party, to which 
most of those now on trial do belong, who were also 
present, and contributed to the riot; and as they have 
escaped the arm of justice, if the counsel be understood 
right, he appears to ask that those upon their trial should 
also escape ; or, in other words, as none were innocent, 
and as all cannot be punished, that you should consider 
none guilty. Will your honors for a single moment 
ratify such monstrous doctrine? Will you, let your 
feelings be what they may, encourage principles so 
destructive in their consequences? Will you let loose 
the children of this unhappy and oppressed nation, like 
so many wild beasts, to prey upon each other, and pro- 
mote the havoc by your smile? Is this the course of 
vindication to be set up in a court of justice, among 
honorable and feeling men? Suppose every individual 
examined here as a witness could .be shown to have 
been present, aiding and abetting in this outrage upon 
the laws, it might make the riot greater, but could never 
make it less. The law punishes only those who are 
brought within its view, and the circumstance, of some 
of the offenders having escaped, is no protection to those 
who are arrested and are now upon their trial. When 
_ others who may have trampled upon the law shall here- 
after be brought before this court and jury, they shall 
receive the wages of crime: and it is only in this way 
that government can exist, or can be preserved. It is 
only in this way that one body of men can be procured 
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to determine upon the offences committed by another. 
If a different principle be adopted, we shall all become 
offenders, and the greater the number of offenders the 
greater the opportunity to escape. Such doctrine— 
as relied upon by the defence, bears its own refutation, 
and requires no furtherremarks. Let us return, there- 
fore, to the proposed course of discussion. 

What was the character of the riot? It has been 
stated by watchmen, and others not acting in an 
official capacity, that it was most. terrific—that the in- 
habitants of the neighborhood were in the greatest 
consternation and alarm, that hundreds were assembled, 
armed with various hostile weapons. Why was all 
this ? why thus assembled ? what was to be effected 
by means of arms? It is for you to determine their 
object. You have heard that they were all crying out for 
orangemen, partaking in the same quarrel, joining in 
the same threats, rolling up their sleeves and preparing 
for the same conflict, using similar weapons, and enter- 
taining similar views. That they pursued an wnlaw- 
Sul object, therefore, is beyond the reach or necessity 
of argument; and even if it had been lawful, the 
mode which they adopted was such as to render 
them. rioters. As, to recur to the definition, any 
act of three or more persons, lawful or unlawful, per- 
formed in a riotous, tumultuous, and disorderly manner, 
is in itself a riot ; in either aspect of this case, the con- 
clusion that the offence has been committed, whether 
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by the defendants or not, is another question, is inevi- 
table. 

Now, may it please your honors, without further 
remarks upon the character of this riot, allow me to 
proceed to the second proposed question, which relates 
to the participants in the crime. 

[Here the court adjourned to half past three, Pp. M 

The court met again, and the counsel resumed as 
follows :] 

At the time of the adjournment, I had proceeded so 
far, as partially, at least, to inquire into the existence | 
of a riot; it was certainly not necessary to revert par- 
ticularly to the testimony to which you have listened 
for the last two days, for the purpose of convincing 
you of that, which, no doubt, is already satisfactorily 
established in your minds. I will therefore, now call 
your attention to the second point of inquiry, or that 
which relates to the participation in guilt, of ie several 
individuals on their trial. 

Who, then, were the participants in this riot? This is 
the question to which I shall respectfully call your atten- 
tion. Thirteen individuals are charged with this crime; 
of these thirteen, one has gone to his great account ; one, 
as has been stated by the prosecuting counsel, has eluded 
justice, and forfeited his recognizance, and against two, 
viz., M‘Morris and Casey, the proof is insufficient to au- 
thorise a continuance of the prosecution. The period of 


time referred to by the witnesses, and to which I shall 
2 
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address myself, was that between the hours of eleven 
o'clock in the morning, and five in the afternoon ; and 
I shall take the liberty (may it please your honors,) of 
contending, that upon every principle recognised by 
this or any other court where law is presumed to pre- 
vail, the individuals now on their trial, being shown to 
have been separately gross offenders at the time and 
place referred to, and apparently with reference to the 
same general object, it is not necessary further to prove 
any actual pre-concert—it is not essential to prove that 
they were confederated together for the purpose of 
doing an unlawful act, or for the purpose of doing a 
lawful act in an unlawful manner ; it is sufficient that 
we shall be able to show, that they concurred and co- 
operated. in the act itself, and from this concurrence 
and co-operation, pre-concert, so far at least as it is re- 
quired for the purposes of the law, will naturally be 
inferred. Nor is it necessary that we should show 
you that they were all present at precisely the same 
period of time, aiding and abetting each other in vio- 
lating the laws of the land in which they live; if this 
were required, it would be carrying the doctrine of de- 
fence, to a most illimitable extent—if such be a prin- 
ciple of the law, it is impossible that these, or any 
other men similarly circumstanced, should be convicted. 
Upon the contrary, however, I apprehend it is enough 
that we connect them at.different periods of time—that 
we show they concur in the same view—that they 
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unite in the same object—that they adopt the same 
means—and that they produce the same results: all 
this we trust we shall be able to do in regard to the 
present defendants. What would be the effect were a 
different course to be adopted? A man starts a diffi- 
culty on a public wharf at one o’clock, and endeavors 
‘to produce a riot; at two o'clock, he is joined by two 
others, and at four o'clock, some dozen others become 
participators. Now, are we to be told, that he who 
began, or they by whom he was joined in the first in- 
stance, are not to be considered rioters ? although they 
continued until the consummation of the riot, because 
they did not enter into it at the same moment of time 
with those who more nearly approached its consumma- 
tion ? undoubtedly not. The participation of those who 
are shown to have been present during the scene of 
disorder and confusion, indicating by their conduct 
their concurrence in this outrage, though at different 
times, is fairly to be inferred ; and it becomes incum- 
bent upon them to afford by evidence, a refutation of 
such inferences. Allow me, before I proceed further 
in the discussion of this subject, to call the attention 
of the court and jury to Russell on Crimes, vol. 1, 
page 351, a book, the authority of which, will be no 
subject of dispute. 

“Tt seems to be clearly agreed, that in every riot, 
there must be some circumstances either of actual force 
or violence, or, at least, an apparent tendency thereto, 
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as are naturally apt to strike a terror into the people; 
as the show of arms, threatening speeches, or turbu- 
lent gestures ; for every such offence must be said to 
be done in ¢errorem popult. But it is not necessary, 
in order to constitute this crime, that personal violence 
should have been committed.” 

And again, in page 354, to which I more particularly 
refer: “ Even though the parties may have assembled 
for an innocent purpose in the first instance, yet, if 
they afterwards, upon a dispute happening to arise 
amongst them, form themselves into parties, with pro- 
mises of mutual assistance, and then make an affray, 
it is said that they are guilty ofa riot; because, upon 
their confederating together with an intention to break 
the peace, they may as properly be said to be 
assembled together for that purpose from the time of 
such confederacy, as if their first coming had been on 
such a design: and it seems to be clear, that if, in an 
assembly of persons met together on any lawful occa- 
sion whatsoever, a sudden proposal should be started 
of going together in a body, to pull down a house, or 
enclosure, or to do any other act of violence, to the 
disturbance of the public peace, and such motion be 
agreed to and executed accordingly, the persons con- 
cerned cannot but be rioters ; because, their associating 
themselves together for such a new purpose, is in no 
way extenuated, by their having met first upon another. 

“Tf any person, seeing others actually engaged in a 
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riot, joins himself to them, and assists them therein, he 
ts as much a rioter, as if he had at first assembled with 
them for the same purpose, inasmuch as he has no pre- 
tence that he came innocently into the company, but 
appears to have joined himself to them with an in- 
tention of seconding them in the execution of their 
unlawful enterprise ; and it would be endless, as well 
as superfluous, to examine whether every particular 
' person engaged in a riot, were in truth one of the first 
assembly, or actually had a previous knowlege of the 
design. And the law is, that if any person encourages, 
or promotes, or takes part in riots, whether by words, 
signs or gestures, or by wearing the badge or ensign of 
the rioters, he is himself to be considered a rioter ; for 
in this case, all are principals.” 

We have here inculcated, in language perfectly expli- 
cit and unequivocal, the doctrine for which I contend : 
that it is no matter at what time the participant enlists 
himself beneath this illegal banner, at what time he 
joins in this unholy league, nor by what act he mani- 
fests his intentions, provided that act, or the course of 
conduct pursued by him, is such as to leave but little 
doubt as to the fact of confederacy. 

With these views I may proceed, and safely proceed, 
to a more minute consideration of the defendants’ 
case; this I shall do, first, by a reference to the testi- 
mony on the part of the prosecution, and secondly to 
that of the defendants. 
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The first defendant whose name is endorsed on the 
bill is John M‘Morris. The jury, who have been singu- 
larly attentive throughout the course of this case, will 
easily call to mind every portion of the testimony 
calculated to operate upon him; it is not the design of 
myself, or of the gentlemen associated with me, to en- 
force a conviction against any individual who may, in rea- 
sonable possibility, be considered innocent of the charge 
contained in this indictment. I will merely advert, and 
but fora moment, to the evidence calculated to bear upon 
this defendant ; and upon a candid and brief exposition 
of it, leave the subject of his guilt or innocence to the 
jury, without further remark. 

The testimony, if rightly recollected, amounts to this: 
that M‘Morris was seen at the corner of an alley leading 
from Water street to the scene of action, in company with 
a number of men, among whom was M‘Bride, this was 
about one or two o’clock in the afternoon of the eventful 
day ; one of the watchmen says, that M‘Morris withdrew 
from the crowd, and that M‘Bride, withdrawing himself 
also, raised his stick, (referring toa stick about three feet 
in length, and an inch and a half in diameter,) and level- 
led it at M‘Morris, and that M‘Morris threw himself into 
an attitude for fighting. Other witnesses have been 
examined, whose testimony is exceedingly favora- 
ble to this defendant, and goes far to establish his 
innocence of this charge; they state that the first 
insult came from M‘Bride—that he called M‘Morris a 
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popish scoundrel—that M‘Morris merely put himself 
into an attitude of resistance when assailed, and that 
the original assaults, as well as the threats, were on the 
part of M‘Bride. This account seems to accord with 
the different characters of the two men, and therefore 
is entitled to your confidence. M‘Bride as it would 
appear, being a perfect genius of carnage ; and M‘Morris 
being spoken of as a quiet, peaceable, and orderly man, 
not easily provoked to a violation of the law. Taking 
these matters into consideration, the jury will, perhaps 
find but little difficulty in the acquittal of this defendant. 

In regard to Casey, the second person named, there is 
also little or no testimony; indeed we may say there 
is none upon which we can feel ourselves authorised to 
ask a conviction of this man. We are just as anxious 
that those.who are not guilty should escape, as that 
those who are guilty should be punished. Casey, even 
supposing the testimony upon the part of the prosecu- 
tion stronger than it is, has introduced some evidence 
to show that he was elsewhere at the time the offence 
complained of was committed, and thus excited a rea- 
sonable doubt of his guilt, and reasonable doubts should 
always be available in favor of the accused. Here 
ends all concession upon the part of the prosecution, 
of any right or pretence on the part of the defen- 
dants, to a favorable consideration of their respective 
cases, from the hands of this learned court, and 
enlightened jury. We shall, therefore, proceed at once 
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to show, that, in respect to the guilt of the rest, there 
is not a loop to hang a doubt upon. 

The next person to whom I shall call your attention, 
and the one who stands not only first on the list, but 
‘first in offences, is M‘Bride ; whom the opposite counsel, 
at the opening of this case, was disposed to make you 
believe a perfect emblem of innocence. This defendant, 
who presents himself at the very outset of this case, and 
asks for an adjournment on account of the absence of a 
material witness, and is afterwards shown to be guilty of 
attempting to bribe an all-important witness for the pro- 
secution to withhold his aid upon this occasion, has 
involved himself in a difficulty, from which all the inge- 
nuity of his counsel cannot possibly extricate him. It 
is said, that the part taken by him in this affray, was 
attributable to accident,—accident !—Was it by acci- 
dent, that he was at three o’clock on the same day, ar- 
rested in the attempt to commit an assault and battery 
upon M‘Morris? Was it by accident, that after having 
been bound over for that offence, he again returned to the 
scene of action, armed with a loaded whip, and knocked 
down Hymer, and Taylor, and Esling? Was it by acci- 
dent, that he interfered with the arrest of Meany, and 
endeavored to assist him in his escape? If all these 
matters be accidental, I think I may fairly anticipate, 
that he has still one other accident to encounter—which 
is, that of a conviction. The loaded whip was by no 
means adapted to his vocation as a hack-driver ; and as 
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his employer has satisfied you that it was not used for 
that purpose, it was therefore, no doubt, deliberately 
prepared for the gratification of his vengeance. He 
returns again and again, and evinces throughout the 
whole of this transaction, a specimen of subtlety and 
cowardice, equalled only by his barbarity. You find 
him upon the wharf, the very focus of the outrage com- 
plained against,—the stick concealed up. his sleeve, or 
under his coat, which, from time to time, was used as 
a hostile weapon against those who were least prepared 
to defend themselves. M‘Cann and Meany are at the 
same time challenging the orangemen to come ashore, 
—rolling up their sleeves,—assuming an attitude of 
defiance, and endeavoring, in every way possible, to 
provoke, and to induce the very outrage, which is now 
the subject of complaint. Thus, the number requisite 
to constitute a riot, and an unequivocal participation, 
are clearly established, though we should admit the prin- 
ciple contended for, which is not law, that ad/ the parties 
should be present at the time of the overt act, and that 
pre-concert is essentially necessary to be shown. 
M‘Bride, to recur to him again for a moment, was there at 
the time the watchman arrived and seized Meany.. He 
was in the crowd, and assisted in rescuing Meany. He 
was the man who knocked down a number of others, 
spoken of by the witnesses, and can it be thought, ona 
recapitulation of all this, that it was the result of accident. 
But was it by accident? If so, it was an accident indi- 
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cative of past guilt. When he was brought a second 
time before the alderman, he endeavored in the first 
instance, to secrete this bludgeon, by passing it from 
hand to hand, and under the cover of the crowd. 
Was this accident? Why so anxious to conceal it? 
Why was he assisted by his friends, who were deter- 
mined not to desert him? It was clear and conclusive 
evidence that he had made an improper use of it. He 
knew this,—that they had seen him use the stick, and 
would be able to identify it,—he knew also, that it 
would speak volumes against him,—he could not but 
come to the conclusion, at which the magistrate would 
also probably arrive, that he was the most desperate of 
the whole gang. From the first to the last, his charac- 
ter is consistent in guilt. After he had been arrested, 
after he had been bound over to answer at a tribunal 
of the violated law of the country, he assailed the ho- 
nesty of a witness on the part of the commonwealth, 
and endeavors to bribe one or more to leave the place, 
and never appear against him on the prosecution. There 
was no necessity for this,—the law will be justly admin- 
istered to him—he shall stand or fall by his own con- 
duct. If he be meritorious, he should not only escape 
everything like censure, but should receive everything 
like praise. If guilty, he must meet with retribution 
for the offence which he has committed. 

There can be no question as to M‘Bride, and allow 
me to say, that if we could show no other individual, 
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at least among those now on trial, by his clear connec- 
tion with others constituting the crowd, enough is 
shown by the Commonwealth at this time, to constitute 
him a rioter; and he must be answerable. But we do 
show, as I have observed, that M‘Cann and Meany were 
also present, aiding and abetting in these transactions 
at the same time. 

' Tembrace the whole time, from twelve o’clock till 
five. I therefore lay no stress upon any anterior or 
posterior point of time; as between those periods, we 
are able to identify every one who is now charged. 
(Here the testimony was particularly referred to.) 

But say the opposite counsel, the orangemen were also - 
engaged in the affray. In the first place, we say this 
does not appear to be the fact; and in the second, that 
if it were the fact, it is not available in behalf of the 
defence. It would seem rather to amount to an admis- 
sion of guilt. The law, as-I have said, punishes those 
only who are brought within its view. If there be 
other transgressors, let them be arraigned and con- 
victed ; the escape of one man whois guilty, can never 
authorize the acquittal of others also guilty, who are 
placed upon their trial. 

But it is not necessary to occupy the court and jury 
with the minute particulars of this case—there are 
some important and prominent features, to which it 
will be sufficient for me to advert, in the discharge of 
my duty. 
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The next witness to whom I shall refer, is Hymer, 
the watchman that first attempted making the arrest ; 
he says, “On the first day of August, I met Taylor, 
and went down on board the ship; Meany was there, 
he pulled of his coat, and said he could beat any damned 
orangeman that ever came over. ‘Taylor seized him, 
and called for assistance—I assisted him—he (Meany) 
seemed very wild and anxious for fight; taking him 
along, I was knocked down, jumped upon, and it will 
be an injury to me for my lifetime. They appeared to 
me to be more like a parcel of wild men, than any 
thing else; the citizens were afraid to go near them.” 
- Taylor swears to the same effect. And Buck not only 
corroborates all that those witnesses have stated, but’ 
he affords you, by means of his testimony, perhaps a 
better view of the character of this case from the 
beginning to the conclusion, than any other witness. 
You will therefore excuse my referring to his testi- 
mony pretty much in detail; it seems to me to be 
conclusive, in respect to the participation of most of 
the defendants in this unparalled outrage on the peace 
of the community. “On Monday afternoon,” says he, 
“between four and five o’clock, Marksman and myself 
went to the ship; a fellow came up to us with a cart 
whip; M‘Cann also came up, and said to Marksman, 
‘you are the man I want to box,’ there were eight or 
ten others, four or five of whom stripped, and wanted 
to jump at him; M‘Cann went out on the wharf, 
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stripped, and said ‘he would be at him. Meany 
was there—Hymer and Taylor caught Meany, and 
M‘Bride, who had this cudgel concealed under the 
skirt of his coat, stepped up and knocked Esling down, 
who was attempting to assist them in the arrest ; with 
that, five or six jumped on Hsling while he was down; 
he also knocked down Hymer, who was served in the 
samé way, by those around him. M(‘Bride offered to 
allow me a certain sum, provided I would go away 
until the court was over.” Other witnesses state, that 
Meany swore he would flog any five who would dare 
to come out; and that he was the person who had the 
cart whip. When Meany was arrested, M‘Cann, 
M‘Bride, and the others, as I have stated, followed 
with a view of rescuing him; for, that such was their 
view, is attested by the result. Meany escaped from 
the watchmen for a time, and it was with difficulty 
they afterwards succeeded in securing him. Thus 
then, we bring the scenes of this eventful day to some- 
thing like a focus ; and we are thus enabled to place our 
fingers upon several of the defendants, as actively en- 
gaged in this riot, at the very moment of time, when the 
overt act of the riot, the assaultand battery upon Hymer, - 
was committed by M‘Bride. Here then, were Meany, 
M‘Cann, and M‘Bride, and hundreds of others, all 
acting in concert,.and producing, or tending to pro- 
duce, the same calamitous result. 

The next person to whom I shall direct your atten- 
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tion, is Troder, who, although at one stage of the trans- 
action, he is said by Mr. Sampson, to have conducted 
himself with propriety, yet at the first he was ruf- 
fian-like, and ungovernable in the extreme: in the 
language of Mr. Gaw, “he was fighting in a most furious 
manner, striking everybody that came in his way.” 

In attempting an arrest, Mr. Gaw is attacked, in per- 
fect consistency with the spirit exhibited on the part of 
these men throughout this affair, by Rafferty and Riley, 
two other defendants; they seized the witness repeat- 
edly, and endeavored to rescue the prisoner. If Troder 
were innocent, the law was his sufficient security, and 
the intervention of these men could not have been re- 
quired. Alderman Christian, who was present, and 
assisted. in the arrest, by his character, as a magis- 
trate and a man, afforded ample assurance, that no 
illegal infraction of personal rights was contemplated ; 
these men however, it seems, held alike in contempt, 
the laws and their ministers. Riley seized the magis- 
trate himself, and attempted several times to take 
away the prisoner ; Alderman Christian tells you, that 
he was under the necessity of arresting them for what 
they did, in his own view. From this deportment, I 
infer their participation and concert, in thought, word 
and act, from the beginning to the conclusion of this 
offence. It is not necessary to follow them through 
every moment of the time, and indeed, it would be im- 
possible ; but having shown they were there, at some 
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period of the riot, and that they acted in accordance 
with, and abetted and encouraged the objects of the 
riot, as by committing or promoting an outrage upon 
those whose duty it was to suppress it, or by attempt- 
ing to rescue the more prominent offenders from the 
grasp of authority, we supply the ground for strong 
and probable inference, that they were offenders also 
against the law; and we place them under the neces- 
sity of counteracting the consequence of that inference, 
by clear and conclusive proof of innocence. 

I shall next refer you to Edward Dougherty, and in 
doing this, it is necessary that our attention should be 
turned to a period of time somewhat earlier than that 
just mentioned. Dougherty is spoken of by nearly all 
the witnesses : by Mr. Cash, the custom-house officer, 
Mr. Gaw, Coulter, and others. Their testimony appears 
to be in strict accordance throughout, and it leaves no 
doubt upon the mind but that the conduct of Dough- 
erty was rash, ungovernable, and cruel in the extreme. 
He and Monegan, another defendant, assailed Coulter _ 
in the crowd,—a perfectly harmless man,—who swears 
that he used no expressions tending to irritate, but on 
the contrary, that he rather endeavored to sooth them, 
by telling them there was no occasion to fight, that the 
country was alike to every one, and so forth. Coulter 
was driven by them from the crowd—struck by both 
of them—pursued by Dougherty, knocked down, and, 
as is stated by some, was thrust into the common sew- 
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er, leading from the wharf into the Delaware. Mr. 
Cash and Mr. Gaw, who were very explicit in regard 
to this part of the transaction, say, that when they first 
saw Coulter, he was on the extremity of the wharf, and 
Dougherty was in the act of beating him back, in which, 
if he had succeeded, another life must have been lost 
in this inhuman broil. We are told, however, that 
Coulter was the aggressor: is it not truly ludicrous, 
that it should be contended, that a man of his feeble 
appearance, surrounded as he was by a host of enemies, 
all, to use his own language, “ being on one side,” would 
have dared to challenge, or to provoke his own destruc- 
tion? for that would have been the probable result of 
such fearful odds. It may be true, although he has 
no recollection of it, that he attempted resistance or 
defence ; he thinks he might have raised his hand in the 
way of self-protection, but he is sure he never attempted 
to inflict a blow on any individual. 

It is said, however, that if assailed, he was assailed 
by Dougherty alone, and to that, some of the defend- 
ants’ witnesses swear. But it is well to observe, that 
none of those witnesses saw the commencement of the 
matter; and that, without imputing anything like false- 
hood to them, the story of Coulter, and others who cor- 
roborate him, remains unimpeached. As I understand 
the testimony, the blow inflicted by Monegan, was in- 
flicted in the crowd, as well as the first blow of Dough- 
erty ; and that Dougherty alone pursued Coulter from 
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the crowd, which amply accounts for this seeming con- 
tradiction. In addition to this, we may observe, that 
negative proof would be a very insecure ground of reli- 
ance, where affirmative evidence, of an unequivocal and 
opposite character, is exhibited to the jury by the pro- 
secution. 

Nearly all that is said in reference to Dough- 
erty, so far as regards the principle upon which he 
acted, a principle that clearly indicated his being one 
of the confederacy, may be said with equal propriety of 
Monegan. I will now, therefore, take the liberty of 
dismissing this part of the case from consideration, 
by referring for a moment to the testimony of Patrick 
Scott, which is not only important in point of time, but 
in point of fact. Itappears he went there between two 
and three o'clock on Monday; that Dougherty and 
Monegan were there, and a man dressed in Wilmington 
stripe ; that they aM struck Coulter; that Dougherty 
beat him back to the wharf-log, and made every effort 
to put him between the vessel and the wharf, when the 
custom-house officer interfered. 

The last individual on the list is Tracey, who, it 
appears to me, suffers almost as much from the abortive 
effort to which he has resorted for his escape, as from 
the evidence on the part of the prosecution. Tracey, 
it seems, followed Alderman Christian, Mr. Gaw, and 
others, upon the arrest of Troder ; and when he arrived 


at the office, was complained against as one of the 
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rioters. On leaving the office, he charged the individual 
who made the complaint with falsehood, and inflicted 
upon him a blow, or attempted to do so, and was bound 
over. This course of conduct is entirely in consonance 
with his deportment in the early part of the affray, 
when he is stated to have been very active, and con- 
siderably excited. Tracey has introduced one or two 
witnesses, the burden of whose story in his behalf, is 
this: That, at twelve o'clock, or between twelve and 
one, he was seen at his store, that he was also seen 
by Mr. Hoeffecker, on the wharf, a short time after, 
and that he requested Mr. Hoeffecker to arrest a man 
that had his coat off. This neither proves an alibi, as 
I apprehend, nor indeed anything incompatible with the 
conviction of the defendant: he may have been at his 
store, at twelve, or at one o'clock; but we have shown 
that he was afterwards at the wharf, actively engaged ; 
he may have been perfectly peaceable at the time Mr. 
Hoeffecker saw him, which was about one o'clock : but 
that is no stronger evidence in opposition to our proof, 
than is his being perfectly peaceable now, since it refers 
to another period of time, than that in reference to which 
this charge is framed. But I must confess, it seems to 
me, his conduct at the time referred to by Mr. Hoef- 
fecker, displayed some of the germs of the subsequent 
riot ; it showed, at least, that he was under the influence 
of party spirit, that he had decided feelings on the sub- 
ject of the controversy, and, that under the influence of 
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those feelings, he desired that an individual should be 
arrested, against whom there appeared to be no reason- 
able grounds of complaint. 

I have thus hastily passed through the evidence in 
support of the prosecution, and allow me now to inquire 
in pursuance of the arrangement originally suggested, 
what is the testimony produced in behalf of the defend- 
ants? J ask you, throwing your minds back upon the 
whole course of this investigation, whether you were 
not just as competent to decide this question, when the 
prosecuting counsel closed his case, as you are at 
this moment? What revolution, what alteration, has 
been produced by anything that has since occurred ? 
Though much of your time has been occupied in attempt- 
ing to prove the peaceable character of some of the 
defendants, the only one who has at all succeeded in 
the attempt, is one to whom character can afford no aid. 
He is covered with offences. The sun, ’tis true, may 
shine upon him, but it serves only to render his deform- 
ity the more glaring—I mean M‘Bride. Though not so 
deep in offence, yet others have made no effort to esta- 
blish character; and, indeed, they wisely abstained 
from doing so ; character, in doubtful cases, may be ser- 
viceable; in most cases, it is beneficial in courts of 
criminal justice, but these are matters too plain to admit 
of any such defence. 

Let me now, gentlemen, for a few minutes, call your 
attention in the conclusion of my remarks, once more, 
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to the justification resorted to on the part of the defen- 
dants. 

We are told by them, as I have already said, that 
there were others engaged in this riot, who are notnow 
upon their trial, as culpable as themselves ; and as has 
been intimated, if not directly asserted, that those 
others belong to the same party with those who are 
the witnesses for the prosecution in this case. My 
plain answer is this: first, that it has not so appeared 
in evidence—and, that if it had appeared, the escape 
of one or more from the hands of justice, can be no 
argument in favor of the escape of all, and that, whe- 
ther those who are alleged to have been concerned in the 
riot, and who are not brought to condign punishment, 
were orangemen or ribbon-men, papists or protestants, 
they shall be punished, if, upon their trial, they shall 
prove guilty. The law can, punish only those who are 
within its reach, and it would be monstrous, that a man 
though guilty, should elude justice, merely because it 
is possible, or even probable, that others, more guilty, 
should never be condemned. At present, we ask you 
to punish those before you: “ sufficient for the day is 
the evil therof;” itis by no means necessary, that the 
offences of others should be intermingled with the offen- 
ces of those now upon their trial. It is only calculated 
to embarrass and perplex your councils, without being 
attended with any commensurate advantage in regard 
to the promotion of the objects of justice. 
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I have thus, gentlemen, endeavored to discharge 
the duty, which, as junior counsel in this cause, has 
devolved upon me ; restricting myself entirely to the 
summing up of the cause, certainly not the most agree- 
able province. I have scarcely done anything more 
than to enumerate, and indicate to you, the prominent 
features of the testimony. I trust they have been 
submitted upon my part, fairly and fearlessly. 

It now becomes your duty, after hearing the counsel 
who shall follow me, to determine upon the merits of this 
cause. In taking my leave of it, I must be permitted to 
observe, that you are not settling, and I protest against 
the inculcation of that idea, the question between Ameri- 
cans and Hibernians, but you are settling the question be- 
tween the Commonwealth and criminals. We are all 
Americans, either by birth or adoption; the guilty of 
all nations must be punished, and are so by all nations. 
Let us not then, I repeat it, by unnecessarily introduc- 
ing national prejudices, sharpen those animosities which 
may have unfortunately crept in amongst us. This 
is not the ground upon which cases of this, or any other 
character, should be placed ; though for my own part, 
I may freely and frankly say, that I would as willingly 
try this cause before an Irish jury, as any jury in the 
universe. To render conviction doubly sure, it is the 
very tribunal to whom the prosecution could most con- 
fidently appeal, inasmuch as they must necessarily 
feel themselves somewhat wounded, in point of feeling 
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and of character, from the disgrace which has been re- 
flected upon the country of their birth. We should have 
no unfavorable impressions to encounter on our part— 
this is not a quarrel between the officers of this common- 
wealth and the individuals now on their trial—it is a 
controversy between the children of the same soil, in 
which those who are the offenders, have disgraced them- — 
selves, and the nation to which they belong. It may, 
therefore, truly be said, that nothing unfavorable should 
reasonably be anticipated in such a cause, from the 
decision of an Irish jury. Let us however suppose, if 
you please, that these'men are ten times Americans : 
still, if they have violated the sanctity of the laws under 
which they live, and which were framed for their pro- 
tection in common with that of others, they can claim 
no exemption from punishment. I now conclude, de- 
manding at your hands, that which your oaths secure 
me, a dispassionate consideration, and a just decision, 
upon the merits of this cause : to ask more, would not 
be consistent with my duty—to grant less, would not 
be accordant with yours. 
VERDICT GUILTY. 
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